
82

29,S095000. Aug.[No. 2002.]

G. al.,LOUIS NAVELLIER et Plaintiffs v.and Respondents,
SLETTEN,KENNETH G. Defendant and Appellant.



83



84

Counsel

Jr.,C. William forLegal Strategies Group, Ralph Alldredge Quinn,and M.
Defendant and Appellant.

Rossi,Ram, Olson;Levy, Goller;Olson & Karl Karlene W. Gray WareCary
Freidenrich, Davis, Chadwick; Newton;& Jr.,Edward P. James Thomas W.

Koch, Fuson;Levine Sullivan & James Grossberg; StephenHarold J. Burns.



85

E. Boehm for CaliforniaFalconer, R. and RachelMyers& RogerSteinhart
Press, Inc.,Times,Association, CopleyLos AngelesPublishersNewspaper

Communications, Inc.,FreedomMercury,San JoseMcClatchy Newspapers,
as Amiciand The RecorderMedia News GroupThe Hearst Corporation,

of and Appellant.on behalf DefendantCuriae

Kornhauser for Plaintiffsand SamuelKornhauserLaw Offices of Samuel
and Respondents.

Opinion

this action based onWERDEGAR, is whetherJ. The questionpresented
unrelated proceedingcounterclaims in ahaving prior,the defendant’s filed

of Civilcourt, Code“arising byin is one from” activity protectedfederal
425.16; whichstatute),the anti-SLAPPProcedure section 425.16 (section

lawsuitsof known as “strategicfor dismissal certain actionsearlyprovides
action arises fromconclude that thisWeagainst public participation.”1

alone necessarilybut not that reasondoes forstatutorily activity,protected
to under the statute.2a or dismissalsubjectconstitute SLAPP become

Background

Inc. (NMI)and Navellier Management,Louis G. Navellier (Navellier)
Fund an(Fund),that the Navellier Seriesthey organized(plaintiffs) allege

serve asG. was elected toinvestment Defendant Kenneth Slettencompany.
the Fund to provideFund. NMI contracted withan trustee of theindependent

later, Sletten andand services. Some yearsinvestment advice administrative
contract.the other trustees terminated NMI’sindependent

inThereafter, trusteessued Sletten and two other independentplaintiffs
Act3court, the Investment Companyfederal district claims underasserting

SimonMcLachlan v.federal action). (Seeand additional claims (the
actionfederal wasgist31 The of plaintiffs’(N.D.Cal. 1998) F.Supp.2d 731.)

to thetheyduties owedfiduciarythe trustees had breachedthat independent

George Pring.by and W.acronym Penelope Cananwas coined Professors1 The SLAPP
(1988) 35 Soc.Against Participation(See Pring, Strategic& Lawsuits Publicgenerally Canan

506.)Probs.
Cause, (2002)v. Consumer Inc.companions. (See Equilon Enterprises2 This case has two

507, (2002)v.City Cashman(Equilon);52 CotatiCal.Rptr.2d53 P.3d29 Cal.4th 685][124 of
519, this trio of(Cotati).) grantedWe review in52Cal.Rptr.2d29 69 P.3dCal.4th [124 695]

of anti-SLAPPapplication theclarity guidance respectingandin order to maximize thecases
may to bench and bar.group providethe full of decisionsstatute

et seq.section 80a-353 Title 15 United States Code
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Fund and its shareholders in not NMI’srenewing investment advisory
contract, in a certainrejecting merger Navellier,advancedproposal by and
in failing to evaluatereasonably the theseconsequences decisions might
have on the shareholders. In thedefending, trusteesindependent invoked the
business rule.judgment

A few months after filedplaintiffs action,the federal Sletten concluded an
agreement with Navellier and NMI theregarding conditions whichupon
NMI would return as investment adviser to the Fund. As part of that
agreement, Sletten asigned general “Release of Claims” (Release).4 Relying

Release,on the Navellier became portfolio manager and NMI became
investment advisor to the Fund.

Plaintiffs filed ansubsequently amended in the federalcomplaint action.
Sletten filed counterclaims for contract,breach of breach of the covenant of

faithgood and fair dealing, and contribution and equitable indemnity. (See
Fed. Civ.Proc., 13,Rules rule 28 U.S.C.) Sletten’s counterclaims were
grounded, ingenerally, thatallegations hadplaintiffs been contractually
obligated to him a trustees’ errorsprovide and omissions insurance policy,
which would have covered his defense in the federal lawsuit. According to
Sletten, a waspolicy butpurchased and, result,allowed to as a helapse was
forced to incur substantial costs to defend the federal lawsuit and to seek
indemnification from the Fund.

In pretrial the federal districtproceedings, court denied plaintiffs’ motion
to dismiss Sletten’s counterclaims as to statefailing a claim for relief. (Fed.

Civ.Proc.,Rules rule 2812(b)(6), however,U.S.C.) Subsequently, plaintiffs
were successful in the Releaseusing to obtain dismissal of two of the
counterclaims. Release,on theRelying plaintiffs moved for summary judg-
ment. In motion,theopposing Sletten theargued Release was unconscio-
nable and that he had been “coerced”economically into it.signing Rejecting

provides,4The Release part: covenants,in “In consideration of the promises agree­and
herein,ments contained (collectivelyand the other ‘Trustees’),the[Sletten on behalftrustees]

themselves,of entities,their predecessors, successors and related hereby fully release and
discharge [Navellier], predecessors, entities,and their successors and related[NMI] as well as

servants,attorneys, agents,their employees, representatives assigns, rights,and from all
whatsoever,claims and any unknown,causes of action of kind or nature known or in law or

equity,at which may againstthe Trustees have or except anyhave them for claim for
indemnity anycontribution or in the partyevent third againstasserts claims and recovers the

claims,ByTrustees. the release of the anyTrustees do not admit that claim released was[U]
or is without merit.” The Release also a part:contains section which reads in “This
Agreement above,shall act as a release of all claims released whether such claims are known

unknown, unforeseen,or foreseen or and the parties waive the benefit of Section 1542 of the
California Civil [preserving generalCode from release material claims unknown to creditor at
time partiesof acknowledgeThe understand and consequencestheexecution]. of such
specific waiver of Section 1542 of the California Civil .Code . . .”
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onforsummary judgment plaintiffscourtthe grantedthese arguments,
ofof the covenantfor of contract and breachbreachSletten’s counterclaims

and denied in partcourt ingranted partThe alsodealing.faith and fairgood
onto trialThe case proceededsummary judgment.motion fora defense

waste ofandfiduciarybreach of dutyclaims (forsurvivingplaintiffs’
ruled, remaining coun-which, the courtwithinassets), Sletten’scorporate

Thewas “subsumed.”equitable indemnity)contribution andterclaim (for
accordingly.enteredverdict, and wasa judgmentreturned defensejury

andhisorder on counterclaimssummarythe judgmentSletten fromappealed
sanctions;discovery plaintiffscertainanother orderinterlocutory respecting

from the final judgment.appealed

ofheard the Ninth Circuit Court Appeals.A was byconsolidated appeal
affirmed theThat courtCir. 262 F.3d(Navellier 2001) 923.)5v. Sletten (9th

F.3d at(262 p. 949.)the district court.byenteredjudgment against plaintiffs
counterclaims, con­of Sletten’sThe court also affirmed dismissalappellate

the or enforce­validityof fact as to“there were no material issuescluding
[Rjelease”the atability (id. p.of 941).

thisthey filedappeal,A few before noticed their federaldays plaintiffs
hisaction, had in misrepresentingstate that Sletten committed fraudalleging

Release, as induce to incurplaintiffsintention to be bound the so toby
not havein the federal action that wouldlitigation theyvarious costs

thatallegedtrue intentions. Plaintiffs alsotheyincurred had known Sletten’s
in thebreach of contract counterclaimsby filingSletten had committed

motion,filed to sectionfederal action. Sletten a special pursuantthereupon
motion,court the425.16, to strike this action as a SLAPP. The trial denied

that thisand the Court of affirmed. The Court of Appeal opinedAppeal
of the from” of the anti-SLAPPaction falls outside the scope “arising prong

it to the exercise of consti-statute because was not chillbrought primarily
theand is an abuse ofrights judicialtutional free or notspeech petition
hisgrantedwas denied. We petitionSletten’s forprocess. rehearingpetition

for review.

Discussion

aalia, againstof actioninter that “A causeSection 425.16 provides,
of rightact furtherance the person’sfrom of that inarising any personperson

ispublished opiniontherequest judicial notice of Ninth Circuit’s5 Plaintiffs’ that we take
46,26,(1998) Cal.4thGuaranty Co. 19unnecessary. (Quelimane Co. v. Stewart Titledenied as

709, that takedeny request we513].) plaintiffs’We alsoCal.Rptr.2dfn. 9 960 P.2d[77
pendingin a caseinterrogatories propoundedjudicial responsesof to certainnotice Sletten’s

Nevada, thethe of which tothe of relevancein the United States District Court for District
Tobacco Co.apparent. (Mangini Reynoldsv. R. J.presented is notanti-SLAPP issues here

358,1057, 73].)Cal.Rptr.2d 875 P.2d(1994) 7 1063Cal.4th [31
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of or freepetition under thespeech United States or California Constitution
in connection with a issue shall bepublic to asubject motion tospecial
strike, unless the court determines that the hasplaintiff established that there
is a probability that the plaintiff 425.16,will on theprevail claim.” (§ subd.

section,“As used in this(b)(1).) ‘act in furtherance of a ofperson’s right
orpetition free under thespeech United States or California Constitution in

connection with a issue’public includes: (1) written or oralany statement or
madewriting executive,before a legislative, or judicial orproceeding, any

other law;official proceeding authorized by written or oral(2) any statement
or writing made in connection with an issue under consideration or review

executive,aby legislative, or orjudicial body, other officialany proceeding
(Id,authorized by law . . . subd. (e).)

As is discussed at inlength case,the companion 29Equilon, supra,
53,Cal.4th the Court of erred in thatAppeal assuming whether this action

arises from protected onactivity depends whether plaintiffs subjectively
intended to chill Sletten’s orspeech id.petitioning. (See at pp. 58-67.) When

tomoving strike a cause of action under the statute,anti-SLAPP a defendant
that satisfies its initial burden of the action isdemonstrating targeted one
arising from protected faces noactivity additional ofrequirement proving
the plaintiffs subjective intent. at(Id. Nor need ap. 67.) defendantmoving
demonstrate that the action has hadactually a effect onchilling the exercise
of Cotati,such rights. (See 29 Cal.4th atsupra, pp. 75-76.)

Section 425.16 instead aposits fortwo-step process determining
whether First,an action is a SLAPP. the court decides whether the defendant
has made a threshold that theshowing challenged cause of action is one

fromarising 425.16,protected activity. subd.(§ “A defendant meets(b)(1).)
this burden by that thedemonstrating act the causeunderlying plaintiffs
fits one of the categories 425.16,out in sectionspelled subdivision (e)”

v.(Braun Chronicle Co. 1036,52Publishing (1997) 1043Cal.App.4th [61
If theCal.Rptr.2d 58]). court finds that made,such a hasshowing been it

must then determine whether the hasplaintiff demonstrated a ofprobability
on theprevailing 425.16,claim. (§ subd. see(b)(1); generally Equilon,

29 Cal.4th atsupra, p. 67.)

As observed,we havepreviously in order to establish the requisite
ofprobability 425.16,prevailing (§ subd. the need(b)(1)), plaintiff only

“ ”have ‘stated and substantiated a sufficient claim.’legally v. Eden(Briggs
Council &Hope 1106,Opportunity (1999) 19 Cal.4th 1123 [8]for

471, 969 P.2dCal.Rptr.2d (Briggs), Rosenthal v. Greatquoting Western564]
Fin. 394,Securities 14Corp. 875,Cal.4th 412(1996) Cal.Rptr.2d 926[58
P.2d “Put another the(Rosenthal).) ‘must demonstrateway, plaintiff1061]
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sufficientby asufficient andlegally supportedis bothcomplaintthat the
if the evidencea judgmentof to sustain favorablefactsshowingfacieprima

Parker, &Covertv.(Wilsonis credited.’”bysubmitted the plaintiff
19, 733],P.3d811, 50821 Cal.Rptr.2d28 Cal.4th(2002)Chidester [123

539, 548 Cal.Rptr.2d40(1995) Cal.App.4thMatson v. Dvorak [46quoting
880].)

theof anti-SLAPPthat both prongsa of action satisfiescauseOnly
evenand lacksstatute—i.e., or petitioningarises from protected speechthat

SLAPP, under the statute. Wea to strickensubject beingmerit—isminimal
the initial statutorythis satisfiesthen, to whether actionturn, the question

fromthe of action must ariseto a SLAPP causethat constituterequirement
rights.of free or petitioningin furtheranceactivity speechthe defendant’s

A. From”“Arising

69, anotherCotati,in Cal.4thlength supra,As is discussed at 29
aftercase, the fact that an action was filed protectedmerecompanion

forthat theactivitytook does not mean the action arose fromactivity place
Moreover, that aof anti-SLAPP statute. at(Id. pp. 76-78.)thepurposes

been by protected activitycause of action havearguably may “triggered”
at In thep. 78.)not that it is one from such.arising (Id.does entail

the of actioncontext, critical is whether causeanti-SLAPP the consideration
activity.is free or petitioning (Id.based on the defendant’s protected speech

76-78; 1114;at also 19 Cal.4th atsupra, p. ComputerXpress,seepp. Briggs,
993, 625].)Inc. 93 1001 Cal.Rptr.2dv. Jackson (2001) Cal.App.4th [113

met,is a courtinitial from”deciding “arising requirementIn whether the
statingaffidavits the“the and and opposingconsiders pleadings, supporting

425.16,is subd.(§ (b).)which the or defense based.”liabilityfacts upon

fraud intheir cause of action forIn their complaint, plaintiffs ground
connection with theand omissions “inSletten’s alleged misrepresentations

Plaintiffsin theand on Sletten’s “actions signing [R]elease.”[R]elease”
secretly agreementhe not in withSletten’s failure to disclose that wasallege

in thethe of induced them to file an amended complaintterms the Release
didclaimed “he notaction,federal in which action Sletten subsequently

of actionhis Plaintiffs’ causerelease and did not intend to release claims.”
filed counter-of in that Slettenallegationsfor breach contract is grounded

of . .the and his said . counterclaims“filingclaims in federal action that
damagedinvalid anddirectly proximatelyand assertion that the Release was

and . . .”Navellier NMI .

strike, the declarationmotion to submittedIn of his Slettensupport special
to theand certain documents relatedof C.Ralph Alldredge,his attorney,



90

federal motion,action. In theopposing submitted theplaintiffs declaration of
their Komhauser,Samuelattorney, and various other documents.

Examination of the relevant documents reveals that each of Sletten’s acts
(or about whichomissions) plaintiffs fallscomplain within thesquarely plain

of thelanguage anti-SLAPP fraud,statute. In as thealleging dissent ac-
knowledges, plaintiffs aboutcomplain Sletten’s alleged negotiation, execu-
tion, and of therepudiation Release. to theAccording plaintiffs, Release
limited the of claimstypes that Sletten was to filepermitted in the federal
action, preserving only claims for contribution and Whenindemnity. moving
to dismiss Sletten’s counterclaims under Federal Rules of Procedure,Civil
rule 12(b)(6) (28 reliedU.S.C.), plaintiffs on the Release. Sletten’s negotia-
tion and Release,execution of the therefore, involved or“statements]

madewriting[s] in connection with an issue under consideration or review
a . . .by judicial 425.16,body” i.e.,subd.(§ the(e)(2)), federal district

court, and his arguments therespecting Release’s werevalidity “statements]
or writing[s] made before a . . . (id.,judicial i.e.,subd.proceeding” (e)(1)),
the federal action.

In contract,breach ofalleging plaintiffs about Sletten’scomplain having
filed counterclaims in the federal Sletten,action. plaintiffs argue, “counter-
claimed for to recoverdamages for themoney claim he hadvery toagreed
release a earlier” andyear “was sued for that act.” A claim for relief filed in
federal district court is aindisputably “statement or made before awriting
. . . judicial 425.16,proceeding” (§ subd. (e)(1)).

establishes,The record thus dissent,to thecontrary that this action is
based on acts Sletten took “in furtherance of ofright or freepetition[his]

under thespeech United States or California Constitution in connection with
a 425.16,issue”public (§ subd. as that(b)(1)), phrase is defined in the

id.,anti-SLAPP statute subd.(see The constitutional(e)). ofright petition
’”“‘“the basicencompasses act of filing litigation.” (Briggs, supra, 19

Cal.4th at Sletten isp. 1115.) sued because of thebeing affirmative coun-
terclaims he filed in fact,federal court. In but for the federal lawsuit and
Sletten’s alleged actions taken in connection with that litigation, plaintiffs’
present claims would have no basis. This action therefore falls squarely
within the ambit of the anti-SLAPP statute’s from”“arising prong.

425.16,(§ subd. (b)(1).)6

theDespite foregoing, plaintiffs insist that this isstrenuously “a garden
breachvariety of contract and fraud claim” not covered section 425.16.by

6The confusedly arguesdissent that Navellier’s claim ais not SLAPP for the same reasons
case, Cotati,that the claim companion 69,at issue in the supra, 29 Cal.4th is not a SLAPP

(dis. opn., post, pp. 97-100),at analogy.but there is no To the extent Navellier’s fraud claim
1997,in this allegedaction “arose . . . from the deception Julythat occurred in when Sletten
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to holdhowever, we declinedstatute, haveconstruing thepreviouslyWhen
between privateevents that transpirenot tosection 425.16 does apply“that
have1116) explicitlyat andp.19 Cal.4th(Briggs, supra,individuals”

“ statutoryforqualifying‘that the activitiesonlythe assertionrejected
the heartof topertainingthe standardloftyare those which meetprotection

” Co.,(ibid., Publishingv. ChronicleBraunself-government’ quotingof
the con-toarguments52 at Plaintiffs’pp. 1046-1047).Cal.App.4thsupra,

are nottrary persuasive.

65(1998)Assn. v. Christiansencite Foothills TownhomePlaintiffs
Townhome688, Assn.)Cal.Rptr.2d (Foothills696Cal.App.4th 516][76

dues not ato collect member’s unpaidassociation’s action(homeowners
Communications, Inc. C.S.I. Telecommu-v.and Ericsson GE MobileSLAPP)

1591, 1603 Cal.Rptr.2dCal.App.4thnications 49Engineers (1996) [57 491]
economicfor interference with prospectiveaction(Ericsson) (competitor’s

tried toas a defendant hasonlynot a “the cases whereinadvantage SLAPP)
case,”a of fraud notingthe SLAPP statute to breach contract orapply [anti-]

notthe statute “wasfailed both cases. Plaintiffs concludethe inattempt
sued forbeing breachingto to someone fromprotectenacted or intended

to sue.”agreementhis/her not

for from thecited do not a basis departingPlaintiffs’ cases provide
an anti-SLAPPdenyingstatute’s The decisionlanguage.anti-SLAPP plain

Assn, but,the of thein not on form actionmotion Foothills Townhome turned
rather, the had “failed to meeton Court view that defendantthe of Appeal’s

was chill his First Amendmentbroughthis burden to show the lawsuit to
Assn., 696.)765 at TheCal.App.4th p.(Foothills supra,Townhomerights.”

statuteof view that the anti-SLAPPin Ericsson thecourt likewise was

writing in with99), it made connectionsigned (id. p.the release” at is based on a statement or
judicial body—i.e., the under considerationbyunder a issuesissues consideration or review

ibid, further“designed to(See [notingfederal the release wasin Navellier’s action. forestall
“litigation time”];the see alsoincluding by pending atlitigation” counterclaims Sletten in

byante, protected thepp. 89-90.) writings expresslyand aremaj. opn., at Such statements
contrast,Cotati,425.16, in in arose(§ (e)(2).) claim at issueanti-SLAPP statute. subd. The

control, anyfrompark rent notcontroversy parties respectingthe mobilehomefrom a between
Cotati, 79-81.)judicial (See supra, pp.atwriting proceedings.or instatement connection with

“moreover,Contrary dissent, seeks than ‘a declarationthe Navellier in this action moreto
” (dis.controversy [by in the suit’rights theof as to raised Navellier] [federal][Navellier]’s

havingallegedly raised addi-100); damagesseeks for Sletten’sopn., post, p.at Navellier
Cityunlike the oftional, Finally, complaint,independent in the earlier suit. Navellier’sclaims

assertion, activitytocontrary expresslyto refersin Cotati and the dissent’scomplaintCotati’s
negotiation signingand of the release andprotected under the anti-SLAPP statute: Sletten’s

counterclaims in the federal action.pleadinghis of
intent,subjectiveplaintiffstheof motion on the basis ofdisposing7In thus an anti-SLAPP

Assn, pp.29 at(Equilon, supra,erred. Cal.4thin TownhomeAppealthe Court of Foothills
58-67.)
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8toapplies only actions to chill First Amendmentbrought primarily rights.
alsoAlthough Ericsson the sectionquestioned of 425.16 toapplicability

“breach of orcontract fraud actions where the act of the relates[defendant]
to the formation or of contractualperformance and not ... toobligations
the exercise of freerightof the (Ericsson, 49 atspeech” Cal.App.4thsupra,
pp. that comment be the1601-1602), cannot reconciled with plain language
of the anti-SLAPP statute. in the itselfNothing statute categorically
excludes of fromany action its and no courtparticular type operation, has

“the to rewrite the statute as to make‘power so it conform to a presumed
”intention notwhich is expressed.’ Teachers Assn. v.(California Governing

Bd. Rialto School 627,Dist. 14 Cal.4th(1997) 633 Cal.Rptr.2d[59of Unified
671, 927 P.2d to1175].) For us such aadopt narrowing construc­
tion, moreover, commandwould contravene the Legislature’s thatexpress
section be 425.16,425.16 “shall construed broadly.” subd.(§ (a).)9

The inlogical flaw is itsplaintiffs’ false betweenargument dichotomy
actions that “the formation ortarget of contractualperformance obligations”
and those that “the exercise of thetarget right of free speech.” (Ericsson,

49 atsupra, action, action,ACal.App.4th p. given or cause of1602.) may
indeed As thetarget illustrate,both. facts in this lawsuit conduct toalleged
constitute breach of contract comealso withinmay constitutionally protected

or Thespeech anti-SLAPP statute’s focus ispetitioning. definitional not the
but, rather,form of the cause ofplaintiff’s action the defendant’s thatactivity

gives rise herto his or asserted liability—and whether that consti­activity
tutes orprotected speech petitioning. Evidently, Legislature recog­“[t]he
nized that ‘all kinds of claims achieve the ofcould a SLAPPobjective

Ericsson, Assn.,8 TheCourt inAppealof like the court in Foothills Townhome thus erred
(Equilon, supra, pp. 58-67),Cal.4th at it did in implying29 as also that the anti-SLAPP

thereunder,requires, everystatute toprior findingdismissal a conductthat the on which the
“ ”targeted public (Ericsson,action is based was ‘in with a supra,connection issue’ 49

1602,Cal.App.4th at p. omitted). previouslyitalics We disapprovedhave Ericsson on the
1123,point.latter (Briggs, supra, 10.)19 Cal.4th fn.p.at

Corp. (1998) 935],v. Holmes Products Corp. 427 Mass. 156 N.E.2d cited[6919 Duracraft
dissent,by out,apposite.the pointedis not As the court itself the MassachusettsDuracraft

jurisdictions”statute at issue in that case “differs from the (id.anti-SLAPP statutes of other at
943, California’s,p. 18) asking activity byfn. like which in addition to what the defendant a

determiningsuit is based SLAPPupon, by“tests suits whether hasplaintiff‘the established a
” Moreover,probability prevailthat the theplaintiff (ibid.).will on claim’ there inwas

“a petitioning activity support plaintiff]’ssubstantial basis other than . . . to [theDuracraft
(id. i.e.,p.claims” at a943), agreement anynondisclosure not executed in connection with

here,litigation contrast,(see p. 937). whollyid. at The areclaims at issue in based on
ante, 90;activity. maj. event,protected (See opn., p. opn., post, p. 99.) anyat dis. Inat

not, asserts, plaintiffs’ havingdoes the dissent thatsupport argumentas Sletten’sDuracraft
executed the subsequent (See opn., post, p. 97.)release rendered his invalid. dis. atpetitioning

fact,In expressly rejected theory,the court that for reasons similar to those thatDuracraft
942,(See 17;lead reject Duracraft, supra, p. maj. opn., post,us also to it. at fn. compare at

pp. 94-95.)
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of his or herexercisethe defendant’sburdenwith andinterferesuit—to
” 944, 94944Court (1996) Cal.App.4th [52v. Superior(Beilensonrights.’

the provision,the of“Considering purpose357].) [anti-SLAPP]Cal.Rptr.2d
is critical butthe is not whatform of actionstated, the nature orexpressly

rights”certain (Churcha who has exercisedis againstthat it personrather of
628, 652 Cal.Rptr.2d42 Cal.App.4th(1996)v. WollersheimScientology [49

620]).

from theexcludednot categoricallyfraud claims arecontract andThat
mean, thatsuggest,as plaintiffsstatute does notof the anti-SLAPPoperation

hisbecausehisbreaching promisesbe sued fortherefore cannotSletten
fallIn so suggesting, plaintiffsclaims in court.filingbreach was inalleged

Ericsson, that the anti-in to the fallacyofas did the Court Appealprey,
wrongfulofto thea defendant escape consequencesSLAPP statute allows
Ericsson,(Seea First Amendment defense.asserting spuriousconduct by

fact, does not bar a plaintiffat In the statute49 p. 1601.)supra, Cal.App.4th
orfree speecharises out of the defendant’slitigatingfrom an action that

subjectsat it to potential29 Cal.4thpetitioning (see Equilon, supra, p. 63);
andcannot “statein which theonly plaintiffdismissal those actions []

at14 Cal.4thclaim” p.a sufficientlegally (Rosenthal, supra,substantiate[]
moreover, the anti-suggestion, applyingto412).10 Contrary plaintiffs’

is, of abased, this one on breachallegedSLAPP statute to an action as
tothe constitutional righttake from the releaseeawayrelease does not

As our anti-grievances. emergingto redress legitimatethe courtpetition
no to suits thatmakes the statute obstacleSLAPP jurisprudence plain, poses

Parker,63;at Wilson v.minimal merit. (See Equilon, supra, p.possess
Chidester, at 821.)& 28 Cal.4thsupra, p.Covert

argument,at oralThus, the of counselplaintiffs’tocontrary protestations
enables courts to effect—neither constitutes—northe anti-SLAPP statute

contractsor of other ofkind for breach of a releaseany “immunity” typesof
“ andboth legally sup-a isaffecting ‘complaintWhen sufficientspeech.

of facts to sustain a favorableshowinga sufficient faciebyported prima
” (Wilsonis credited’ v.evidence submitted theby plaintiffif thejudgment

it not toChidester, at isParker, subject28 Cal.4thsupra, p. 821),Covert &
observed, the Legisla-a In we havestricken as SLAPP. sobeing providing,

meritorious claimsconcern for the ofviabilityanture “weighed appropriate

litigant’stypicalis thepresumablythe interfere with what10 Nordoes anti-SLAPP statute
a contractallege in this case—constitutesplaintiffsthat—as of the Releaseuse for a release

are,claims, i.e., anyas claims whichthe release a defense topleadingto the ofnot assert
earlier, successfully pled the instant Release asnevertheless, plaintiffsAs notedasserted.

exceptthe action for hisadvanced in federalall the counterclaims Slettena defense to
indemnity, expresslythewhich Releaseequitablecontribution andcounterclaim for

preserved.
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theagainst concern ‘to encourage in matters ofparticipation public signifi­
”cance’ 19 Cal.4th at(Briggs, supra, p. 1122).

The Legislature’s inclusion of a merits to theprong SLAPPstatutory
425.16,definition (§ thus,subd. to the dissent’s(b)(1)) contrary suggestion,

preserves remedies for breaches ofappropriate contracts involving byspeech
that claimsensuring with the requisite minimal merit may proceed. (See

1123; Rosenthal,19 Cal.4th atBriggs, supra, 14 atp. Cal.4thsupra, p. 412.)
Indeed, as it,the statute is anddesigned as we have aconstrued defendant

inwho fact has contracted notvalidly to or has in effectspeak petition
“waived” the right to the anti-SLAPP statute’s in the orprotection event he
she later breaches that contract.

willNor our plain construction of thelanguage anti-SLAPP statute unduly
burden breach anplaintiffs alleging of not toagreement Anysue. such action

wouldpresumably involve at a minimum the and thepleading proof of
Toalleged agreement. thatrequire plaintiffs substantiate speech-burdening

atclaims the outset 14(Rosenthal, Cal.4th at thesupra, 412)p. by appending
toalleged agreement an affidavit thestating facts which the defend­upon

based,ant’s is as theliability anti-SLAPP statute 425.16, subd.provides (§
seems excessive.(b)), hardly

theNoting reference in the statute’s to chillpreamble lawsuits that
the “valid exercise” of 425.16,constitutional andspeech petition rights (§
subd. (a)), dissent,further as theplaintiffs argue, does that the anti-SLAPP
statute does not to this action becauseapply onany petitioning activity

itwhich is based was not “valid.” We That the ex­disagree. Legislature
a concern in thepressed statute’s with chillpreamble lawsuits that the valid

exercise of First Amendment does not mean that a court arights readmay
separate proof-of-validity into the therequirement sections ofoperative
statute. (Cf. Equilon, supra, Cotati,29 Cal.4th at p. intent];59 [chilling

29 Cal.4th at 75supra, [chilling effect]; atp. Briggs, supra, 19 Cal.4th p.
Rather,1118 [public “claimedinterest].) any of theillegitimacy defendant’s

anacts is issue which the must raise and theplaintiff in context ofsupport
the of thedischarge burden to aplaintiffs [secondary] facieprovide prima

of the theshowing merits of case.” Council v.plaintiffs (Paul Hanyeczfor
1356,85(2001) 1367Cal.App.4th Plaintiffs’Cal.Rptr.2d 864].) argu­[102

ment the“confuses threshold of whether the SLAPP statutequestion [poten­
with thetially] applies whetherquestion has estab­opposing plaintiff][an

Pictures,alished of success on theprobability merits.” Inc.(Fox Searchlight
v. 294,Paladino 89(2001) 305Cal.App.4th Cal.Rptr.2d 906].)[106

Plaintiffs’ alsoargument runs to the “Thecontrary legislative design.
notdid intend that in order to invokeLegislature the motion to strikespecial
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constitutionally protectedareher actionsdefendant must first establishthe
thethe case thenof If this werea matter law.First Amendment asunder the

ahas established probabilitythe plaintiffas to whether[secondary] inquiry
Pictures, v.Inc. Pala­Searchlight(Foxbe superfluous.”of success would

94accord, v. Mendoza305; (2001)Chavezdino, at p.89supra, Cal.App.4th
must, of825].) We1083, Cal.Rptr.2d1089-1090Cal.App.4th [114

v.(Renocreate suchcourse, surplusage.construction that wouldavoid any
499, 1333].)P.2d640, 658 957Cal.Rptr.2d18 Cal.4thBaird (1998) [76

hisis based onSlettensum, againstactionIn since plaintiffs’
in the anti­as definedactivityfree and petitioningconstitutional speech

thatof demonstratinghis threshold burdenstatute, metSlettenSLAPP
andthe ofarising speech petitioningis from typeaction oneplaintiffs’

the statute.bythat is anti-SLAPPactivity protected

B. Probability Prevailingof

themerelya becausenoted, of action as SLAPPAs no cause qualifies
initialthe of the statute’sfall within ambitdefendant’s actions conceptually

thatshowing plaintiffs’the fact has made a thresholdSlettenDespiteprong.
may defeatactivity,is one fromarising statutorily protected plaintiffsaction

on theira of prevailingthe anti-SLAPP motion by establishing probability
29 atgenerally supra, p. 63.)11claim. Cal.4th(See Equilon,

in a minute ordermotionThe trial court denied Sletten’s anti-SLAPP
ofdenied, no other statementissuingthat the motion wasstating simply

is notthat “the complaintIn the of Appeal opineddecision. Courtaffirming,
thefrom reaching ques-refrainedto section 425.16” andsubject expressly

of How-had demonstrated a probability prevailing.tion whether plaintiffs
theever, statutorily protected activity,action arises frombecause plaintiffs’

shallweis to section 425.16.subject Accordingly,complaint potentially
ofBut because the Courtthe the Court ofreverse ofjudgment Appeal.
ofawhether have established probabilitydid not consider plaintiffsAppeal

thethe cause toshall remand425.16, permitsubd. we(§ (b)),prevailing
reconsideration,in the first instance. Onto address that questioncourt

andfraudtherefore, the consider whether plaintiffs’Court of shouldAppeal
to survive an anti-SLAPPclaims have the minimal merit requiredcontract

motion.

us,and toAppealtheir in the Court ofpartiesthe addressed the issue in briefs11 While
thepetition requested that we addressthe answer to thepetitionneither the for review nor

statutory definition.prongmerit” of the SLAPP“minimal
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Disposition

reasons,For the the theforegoing judgment of Court of re-Appeal is
versed, and the iscause remanded with instructions that the ofCourt Appeal
reconsider its decision in of ourlight opinion.

J., Kennard,C. J., Moreno,andGeorge, J., concurred.

J.,BROWN, Dissenting. Code of CivilThe Legislaturedesigned Proce­
dure section 425.16 (hereafter section to aaddress425.16) specific problem:
Lawsuits, a traditional thatright enables to law andparties shape govern­
ment could bepolicy, as adeployed rivals fromweapon barring meaningful
access to redress.judicial v.(California UnlimitedTransport Trucking (1972)

508, 609,404 U.S. 512 612-613,S.Ct. 30 L.Ed.2d This642].) strategic[92
litigation could ensure parties prevailed by intimidating rivals instead of

andpersuading judges juries. Because traditional remedies for liti­abusive
weregation ineffective (Wilcox v. CourtSuperior 27(1994) Cal.App.4th

809, 817 theCal.Rptr.2d 446]), SLAPP lawsuits(strategic against[33 public
lawparticipation) was enacted to protect legitimate fromlitigants procedur­

ally coercive tactics.

The SLAPPspecific warrants aproblem specific remedy. Unfortunately,
the for anmajority opts all-inclusive of SLAPP’s,definition which ignores
the ofpractical rules, treatsimpact legal identical cases anddifferently, may
chill the of the wasright petitioning designedlaw to Ratherprotect. than

in theengage “subtle necessary toinquiry” distinguish proper petitioning
from SLAPP’ssuppressive (Braun, SLAPPIncreasing Protection: Unburden-

the ining Right 965,Petition 32 U.C. Davis(1999) L.Rev. 972),of California
the appears SLAPP,to consider amajority willing any suit based onlargely
when it was filed. To the ismajority this not problematic because courts will
dismiss meritless suitsonly under the law. But its ofpresumptive application
section 425.16 will burden with meritorious chillparties claims and parties
with nonfrivolous ones.

The cure has become the disease—SLAPP motions are thenow latestjust
ofform Iabusive dissent.litigation. respectfully

I. Navellier’s Suit Did Not “Arise from” SuitSletten’s

After a conflict court,between Navellier and Sletten had intospilled
Sletten traded his to sue Navellier inright exchange for Navellier’s return to
the Navellier Series Fund. Navellier v. Cir. 262(See (9th 2001)Sletten F.3d
923, 933 suit,After Navellier(Navellier).) continued to his Slettenpursue
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inturn, filed claimsNavellier, inat 934.)id.(See p.filed counterclaims.
of contract.fraud and breachstate court for

to strike Navel-to 425.16sectionfiled a motion pursuantSletten special
Firstprotectedfrom” Sletten’sclaims, those claims “aroseassertinglier’s

fact, neither ofIncounterclaims.i.e., his ownfilingAmendment activity:
ofThe breachthe SLAPP law.falls underNavellier’s claims properly

suetorighthad hisexchangedSlettencontract claim is not a SLAPP because
awas notthus hisconsideration, petitioningfor andthe releasethrough

is aclaim not425.16, The fraud(a).)that subd.(§“valid exercise” of right.
Cashmanbecause, of Cotati v.Citythe caseparallel companionasSLAPP of

Cotati)519, 52 P.3d (CityCal.Rptr.2d29 Cal.4th 69(2002) 695][124 of
suit, on the underly-on the first butsuit was based notthe secondexplains,

thebetweening dispute parties.

A. The Claim Is Not a SLAPPBreach Contractof

forof contracta a breachallegingclaims that suitcorrectlyNavellier
and thus fallsa does not the toviolating right petition,release implicate

is supported byoutside the of section 425.16. Hisscope position Duracraft
156Mass. N.E.2dv. Holmes Products 427Corp. Corp. (1998) 935][691

is425.16, statuteLike section Massachusetts’ anti-SLAPP(Duracraft).1
to matters ofand is not limited publicfor broaddesigned application,

thefoundat The court nonethelessconcern. 941.)(Duracraft, p. Duracraft
Navellier, 262 923. Theto F.3dsupra,law in a caseinapplicable comparable

times,that, bothat differentand defendant were two producersplaintiff
contended Marinonamed Marino. The plaintiffan individualemployed

con-the defendanta agreement;breached nondisclosure and confidentiality
at 937-939.)that barred as a (Duracraft, pp.tended suit was SLAPP.

suit, thethe rulingcourt the law did not restrict plaintiffsThe found
legalto a contract. “Many preexistingstatute was not a license breach

en-to petition, includinglimit amay party’s rightrelationships properly
to legitimatein otherwiserightsforceable contracts which waiveparties

is a settlement agree-A such a waiverexamplepetitioning. quintessential of
thatment, adversaryanclaims againstin which a releasesparty legal

the court. But neitherby petitioningcould be prosecutedotherwise properly
thein exhaustgeneralthis nor contractual orexample fiduciary relationships

limitthat in turna assumes obligationsconceivable occasions in which party

isactivity, phrasea that function­litigation protectedbased onlaw covers1 Massachusetts
(1999) 19Hope Opportunityv. &ally arising (See Briggs Eden Councilequivalent to forfrom.

Cotati,471, City1106, 564].) our inopinion969 P.2d LikeCal.Rptr.2dCal.4th 1114 [81 of ”“recognized responsenot ‘in to.’that ‘based on’ does meanhighthe court of Massachusetts
943, 20.)fn.p.at(Duracraft, supra, 691 N.E.2d
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the free exercise ofparty’s subsequent and Fur-speech petitioning rights.
thermore, we are ofaware no case that has immunized breaches ofalleged

onpreexisting legal obligations based constitutional for theprotection right
to . . .”petition 942-943, omitted,. 691 N.E.2d(Duracraft, at fn.supra, pp.
italics added.)

Marino,Like Sletten traded his to inright engage First Amend-specified
ment inactivity (litigating) exchange waiver,for consideration. After that
his suit 425.16,was not what section (a),subdivision characterizes as a
“valid exercise” of his toright also Churchpetition. (See Scientology v.of

648,Wollersheim 42 4(1996) 628, fn.Cal.App.4th Cal.Rptr.2d[49 620]
protects “legitimate petition rights”].) longerSletten no possessed[statute

the Navellier,lawful to sue andright thus his nonexistent could not beright
chilled or abridged. also Paul v.(See Council 85Hanyecz (2001)for

1356,Cal.App.4th 1367 Cal.Rptr.2d financ-[improper campaign[102 864]
is not aing valid exercise of First Amendment and is thus excludedright

from the ofscope 425.16].)§

The distinctive nature of Massachusetts’ law the courtrequired Duracraft
to exclude the case from the law’s toaltogether validate the waiver.scope
But even California has athough “second that enables meritoriousprong”

survive,claims to the threshold is whether we should consider thequestion
release invalid and thuspresumptively force Navellier to bear the burdens
and costs of its validity. Sletten fromestablishing may certainly seek relief

duress,the release the fraud,on basis of or other unconscionable means of
obtaining agreement,his but this task notdoes therequire extraordinary
remedy of section 425.16.

B. The Fraud IsClaim Not a SLAPP

Even if the strike,breach claim were asubject to motion to theproperly
not,fraud claim is for the There,reasons we cited in Cotati. theCity Cityof

of Cotati filed a(City) declaratory action the rentvalidity of itsregarding
ordinance,control after the owners (Owners) had theproperty challenged

ordinance in Cotati,court. at(City supra, 29 Cal.4th Wep. 72.) explainedof
the suit did not theCity’s suit,“arise from” but fromOwners’ that both arose

(Id.the underlying controversy the ordinance its atregarding validity.and p.
The same81.) analysis to this case: Bothapplies Sletten’s and Navellier’s

suits arose from the the of the releaseunderlying dispute concerning validity
and Sletten’s conduct in it.accepting

Cotati,In City we note “the mere fact an action was filed after protectedof
activity took not it[petitioning] place activity.”does mean arose from that
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the City’s responsenote76-77.)at WeCotati, 29 Cal.4th pp.supra,(City of “ the same transac-out ofmaywhicha cross-complaint,resembled ‘arise[]
ofas the causeor occurrencesoccurrence, or of transactionstion, series

” Proc.,Civ.77, Codequotingatalleges.’ (Id. p.the plaintiffaction which
the action“City’sthatthe concessioncredit426.10, subd. We even(c).)§

theto initiala counterclaim”filed it asif hadCitynot be a SLAPPcould
Cotati, 77,at fn. omitted.)(City p.suit. of

the allegedsuit fromfrom butclaim arose not Sletten’sNavellier’s fraud
the1997, release.signedSlettenJulyoccurred in whenthatdeception

byhecontends, alia, averred was representedinter that SlettenNavellier
allegedlythe release. Navellierandcounsel who had reviewed approved

as a trustee. But Navellier subsequentlyto returnrelied on Sletten’s averrals
counsel, hadand that Slettenbyhad been representedlearned Sletten not

theconstituting gravamenThe factsto abide the release.bynever intended
Sletten’s suit.claim therefore predatedof Navellier’s

Release,of the“Sletten’s and executionnegotiationThe assertsmajority
anmade in connection withtherefore, or writing[s]involved ‘statements]

”. .by judicial body.’ (Maj. opn.,or review a .issue under consideration
at the time wasante, course, the only litigation pendingat Ofp. 90.)

wastrustee. Thereto his removal asseekingNavellier’s initial suit prevent
release; wasthe release itselfthe of theconcerning validityno litigation

thereforelitigation. majority recognizesto further Thedesigned forestall
transaction,on and arose from “the sameNavellier’s claim was based

liti-occurrence, or that was initiallyor series of transactions occurrences”
thein suit.2gated 1997April

otherwise, backhold each suit relatedwe to conclude and decline toWere
to suitthen counterclaim Navellier’sto the Sletten’s ownunderlying dispute,

recalled, Navel-a As the Ninth Court of Appealswould be SLAPP. Circuit
waste, and intentionalfor of fiduciary duty, negligence,lier sued breach

byansweredadvantage;economic Sletteninterference with prospective
faith. (Navellier, supra,for breach of contract and badfiling counterclaims

legal footingstand on the sameF.3d at The counterclaims933-934.)262 pp.
fraud; either bothof breach of contract andas state court claimsNavellier’s

the andunderlying disputeclaims relate back tobreach of contractparties’
is orSLAPP),case neither suit athe overall “transaction” which(in party’s

back, and thus both are SLAPP’s.neither claim relatesparty’s
“ occurrence asingle,to a act or2 A ‘transaction’ ... is not confined isolated [like]

of or occurrences[citation], maybut embrace a series actsa leasecontract [citation]...[or]
Business, (1964)Inc. 231(Saunders Capital. . v. New Smalllogically interrelated . .” for

324, Cal.Rptr. 703].)336Cal.App.2d [41
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inNavellier stands the exact same as the in theposition City companion
case of City Cotati. We have this on authority itself,the of the City whichof
essentially therecognized congruence, it aalthough described hypothetical
claim for breach of contract claim rather than one for fraud: person may“[A]
sue another for breach of contract. The however,other person, may believe

contract,that there is no and sue the first formay relief toperson declaratory
that effect. The second action is not barred by litigation nor isany privilege;
it It seeksretaliatory. merely a declaration of the second person’s rights as to
the raised in thecontroversy first suit.”3

The offers nomajority basis for thisdistinguishing case from City of
case,Cotati. In that we observe the City’s refers to thecomplaint underlying

controversy Cotati,and does not mention suitOwners’ itself. (City supra,of
77,29 Cal.4th at But claim,the same is truepp. 80.) for Navellier’s fraud

which cites the underlying but does notcontroversy mention Sletten’s suit.
There is thus no basis for reaching results in theseconflicting cases. If the

SLAPP,City’s suit is not a neither is Navellier’s. Neither arises from the
suit.preceding

Prong” Remedy ApplyingII. The “Second Does Not the Error of
the Law to Navellier

The dismisses tomajority any objection its unrestricted ofapplication
section 425.16 a suit does notby noting become a SLAPP untilofficially the

tofails theparty comply with “second of thatprong” provision. (Maj. opn.,
ante, 89,at This “minimalpp. 93-94.) ensures that suits merit”possessing

thus, told,will and areproceed, we this construction no obstacle toposes
(Id.meritorious at Butplaintiffs. pp. 93-94.) although withplaintiffs clearly

meritorious claims will indeed secondprevail—eventually—the prong’s
required neverthelessshowing imposes costs and burdens for which these

will never be madeplaintiffs whole.

Furthermore, the rule devised theby a tomajority “race theencourages
courthouse” to the benefitenjoy of favorable procedural Finally,rules. these

actually create disincentives forprovisions individuals tomany bring peti-
tions to seek redress. theAlthough enacted section 425.16Legislature to

analysis having3 This conforms to our drawn “a careful distinction between a cause of
communication,squarely privileged defamation,action based on a such an foras action and

upon underlyingone based an by (Whitecourse of conduct evidenced the communication.” v.
870, 509,(1985) Thus,Western Title Ins. Co. 40 Cal.3d Cal.Rptr. 309].)888 P.2d710[221

counterclaimed, alleging judicialwhere defendants that plaintiff pro­Microsoft had abused
assets,bycess freezeapplying rejectingto defendants’ the court relied on White in Mi­

application privileged, finding allegedly privilegedcrosoft’s claim that the was applica­the
claim,“only beingtion was used to theprove processabuse of and is not the claim itself.”

308,(Microsoft Corp. Corp. (C.D.Cal. 1994) 314.)v. A-Tech F.Supp.855
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law,theof“chill,” applicationour unrestrictedfrom anypetitioningprotect
SLAPP’s, willto trueeliminateshowingtherelies on probabilitywhich

constitutionally protected.thatactivity ischillactually petitioning

ofto a rewritingamountsthe “second prong”reliance onThe opinion’s
disadvantagessignificantlyin thatwaylaw asummary judgmentCalifornia

the of theirviabilitythe burden of provingPlaintiffs now haveplaintiffs.
defend-Furthermore, the statute providesofclaims, discovery.without benefit
motionboth the initialthroughtheto delaythe means proceedings,ants with

ex-incur additionalnecessarilyPlaintiffs willand the consequent appeal.
to strike.4 Meritoriousmeritless motionsevenagainstin defendingpense

sectionofthe applicationbutultimately presumptivewill prevail,plaintiffs
merit, withoutofshowingaffirmative425.16, an early,which requires
will never beon thatwill costsimpose plaintiffsof discovery,benefit

recouped.

425.16, thependingof sectiontheAdditionally, applicationpresumptive
to “race to theincentivecreates ananalysis, inappropriate“second prong”

A benefits first.5merely by filingcourthouse.” party

that themeritcounterclaim was so devoid ofFor Sletten’sexample,
summary judgment.motion forgranteddistrict Navellier’sfederal court properly

(Na­ this Slettendefeat cost262 F.3d at Butpp. 940-941.)vellier, supra,
ahe have consideredmightbut his time and whichmoney,ownnothing

contrast,to the release. hadByinvestment for his effort overturnworthwhile
to theaction asdeclaratoryhe suit had filed afiled his after Navellier

feesrelease, liable for Navellier’sof the Sletten would have beenvalidity
determined claim was baseless.costs when the court Sletten’sand

first, hehis If he had fileddelay.was harmedSimilarly, byNavellier
his withoutof caseshowingnot needed to make an affirmativewould have

feesFurthermore, he costs andcould have collectedbenefit of discovery.
that the federal districtof a claim bothfilingfrom for the latter’sSletten

for summarydeemed fitCircuit Court of Appealscourt and the Ninth
“ ‘ .. .attorney agreereasonable would“anyand thus onejudgment, [was]

toof the motion(the objecttheprovisions plaintifffor costs are not favorable to4The
theif it deems frivolousimpose costs and reasonable feesstrike). Although the court shall

strike, and actual fees.motions with coststhe also reward successfulprovisionsmotion to
case, unlikely to425.16, only primaa facie isplaintiff, presentto(§ (c).)subd. The asked

frivolous.overwhelming the motion to strike wasthat as to showpresent appearsevidence so
strike, although proceduraltheactually by filing the motion tobenefited first5Sletten

Althoughunusual, litigation in federal and state court.as it involved bothhistory below was
claims, party hisfirst to characterizecontract Sletten was theparties had filed breach ofboth

proceduralstrike was thatof motion toopponent’s as a SLAPP. The result Sletten’sclaim
advantage.were tilted to hisstandards
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’ ” Parker,andtotally without merit.” v.completely (Wilson Covert &
Chidester 811,28 Cal.4th(2002) 19,821 50 P.3dCal.Rptr.2d[123 733]
(Wilson), Sheldon Co. Albertquoting 863,v. & Oliker 47Appel (1989) Cal.3d

336,885 765 P.2dCal.Rptr. The498].) standards todisparate[254 applied
based on whenparties arrive at thethey courthouse make a of themockery

legitimate ofstatutory purpose protecting fromlitigants coercive practices.

theFinally, majority’s decision will chill the to theright petition, which
SLAPP law was todesigned withprotect. Parties novel claims will now
confront two oflayers uncertainty: whether the court thewill deem claim as

from aarising former suit and whether the court findwill a ofprobability
success. Unfavorable to thesefindings willquestions prove costly. Many
parties, resources,those withespecially limited will tohesitate file under
these conditions.

This result will reduce and thus contradict thepetitioning law’s purpose.
As the United States observed,hasSupreme Court “In a representative

such as this . .democracy . government on behalf of the people[the] act[s]
and, to a very extent, thelarge whole ofconcept representation depends

the of theupon ability to theirmake wishes known . . .”people . (Eastern
R. 127,v. Noerr Motors 523, 529,365 U.S.(1961) 137 S.Ct. 5[81Conf.

reason,L.Ed.2d For this464].) Legislaturethe found and declared it“that is
in the interest topublic continuedencourage in matters ofparticipation

425.16,public significance.” (§ subd. We have thus(a).) broadly protected
“friyolousthe right. Although actions are sanction,to defi-subject ‘[A]ny

nition must be read so as to avoid a serious chilling effect on[of frivolous]
the assertion of litigants’ rights .... Counsel and their clients have a right
to issues arepresent correct,that if it isarguably even extremely unlikely
that winthey will . ... that is simply without merit is not by[A claim]

and should not incur sanctions. Counsel should not bedefinition frivolous ’”deterred suchfiling out a reprisals. (California[claims]from of fear of
Teachers v. 327,Assn. State (1999) 20 Cal.4th 340 [84of California

425, 622],975 P.2dCal.Rptr.2d In requoting Marriage Flaherty (1982)of
637,31 Cal.3d 508,650 Wilson,646 P.2d InCal.Rptr. 179].) we[183

recognized that the of tortpotential imposition liability for malicious pros-
(Wil-ecution would “unduly legitimate nonfrivolous petitioning.burden[]”

son, 28 atsupra, Cal.4th Thesep. 820.) burdens chill legitimate litigants.

This chill will novel,now fall plaintiffs who have aupon untested claim
that is not ofdevoid merit but for which thereobviously is not yet any

legal Thesupporting authority. of ourproper functioning systemlegal may
on suits,the of such whichdepend bringing courts if indeedmay reject they

lack merit. But now that beparties may subject to the additional burden of
costs,their fees and willopponents’ they hesitate to do so.
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III. Conclusion

in“situationshas betweendistinguishedCourtThe SupremeUnited States
ofto the outcomeopposedthe governmental process—asusewhich persons

v.Columbia Omniweapon.” (Cityanthat process—as anticompetitive of
1344, 1354,365, S.Ct.U.S. 380Inc. 499Advertising, (1991) [111Outdoor

former:aimed to thepreventSLAPP law113 L.Ed.2d The382].) “[Partici­
the process.”ofthrough judicialnot chilled abuseshould bepation

distinctive andThus, wereSLAPP’s425.16, italics(a), added.)subd.(§
economicto obtain ansuits are broughtsanction. “SLAPPofworthy special

ofrightadefendant, legally cognizablenot to vindicateover theadvantage
lawsuit,in thenot to succeed. does expectthe . . plaintiffplaintiff. [T]he

Court,. . .” v. Superiorthe resources . (Wilcoxto tie defendant’sonly up
thebecausenecessaryThe law was27 at SLAPPp. 816.)supra, Cal.App.4th

of meritofto such abusesstop process.law was otherwise impotent “[L]ack
thebecauseSLAPPing]is of to plaintiffone’s not concern [aclaims][in

lawsuit, tie thein the toonly updoes not to succeedexpectplaintiff
sa of time tolength accomplish plaintiffresources for sufficientdefendant’s

to devoteAs the defendant is forcedasunderlying longobjective. [Citation.]
the toto lawsuit itstime, combating abilityits and financial resourcesenergy

. . .diminished.the in the arena is substantiallycombat plaintiff political
motivation,. . is not awinning plaintiff’s primary. Because SLAPPflj]

for mali­meritless actions (suitsdefendants’ traditional safeguards against
are inad­of for sanctions)cious and abuse process, requestsprosecution

orInstead, damagethe SLAPPer considers anyto counter SLAPP’s.equate
amerelyrecover asmight eventuallysanction award which the SLAPPee

can athe time victim wina SLAPPdoing Bycost of business. [Citation.]
alreadythe will probablysuit later SLAPPyears plaintiff‘SLAPP-back’

816-817, fn.atits underlying objective.” (Id. pp.have accomplished
omitted.)

observed, the instant caseof belowcontrast, as the CourtBy Appeal
“Thea outcome. complaintinvolved an to obtain favorablemerely attempt

to for Sletten’sdamagesmore than a effort obtainnothing doggedherein is
betweenexistslegitimateof the release he Asigned. disputebreachalleged

nothaveand NMIthe of the release. Navelliervaliditythe overparties
submission. Eachto Sletten intolitigation bludgeoninengaged oppressive
in aand state judicial systems permissibleis the federalutilizingparty

is nottheAccordingly, complaintmanner to achieve its economic goals.
to section 425.16.”subject

butis challengingfrom legitimate petitioningSLAPP’sDistinguishing
cannot comefor to petitionsolicitude one party’s rightessential. Our proper
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at the of the otherexpense parallel to seekparty’s right. right judicial“[T]he
relief for redress of grievances too fundamental in character to permit[is]

topetitioning activity be turned theagainst in thepetitioning absenceparty
of a that theshowing lostpetitioning activity had its constitutionally privi-

. . .”leged status. (Protect Our Mountain v. District Court (Colo. 1984) 677
1361, reason,P.2d 1367.)6 For this the Court of NewSupreme Hampshire

invalidated that state’s law for the of theunduly restricting rights alleged
SLAPPer: “A solution cannot thestrengthen constitutional of onerights

of citizensgroup theby infringing of anotherupon rights group.” (Opinion of
the Justices 445 1012,138 N.H.(1994) A.2d 1015].)[641

rule,Under the majority’s suits are SLAPP’s untilpresumptively the
aplaintiff affirmatively makes requisite This detershowing. will withparties

claims,novel burden with ones,parties meritorious and courts fromprevent
theorieshearing legal that warrant consideration. Frivolous filers will again

settlement;new bargaining for achip strike,threatened motion to even if
unsuccessful, will cost meritorious time and Inlitigants money. short, the
majority’s holding helps unmeritorious like Sletten fileparties who first and
harms meritorious parties like Navellier filewho second. This undermines a
litigant’s toright and ourpetition justice as asystem whole.

Baxter, J., Chin, J.,and concurred.

Pring legislation.6 Professor considered case a (Pring,this “model” for anti-SLAPP
Strategic Against (1989) 3,SLAPPs: Lawsuits Public Participation 18.)7 Pace Envtl. L.Rev.
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